
IN THE APPELLATE COURT OF ILLINOIS 
FOR THE SECOND DISTRICT 

PEOPLE OF THE STATE OF ILLINOIS, 
ex rel. LISA MADIGAN 
ATTORNEY GENERAL OF THE STATE 
OF ILLINOIS 

Petitioner - Appellant, 
vs. 

ILLINOIS COMMERCE COMMISSION, 
NORTH SHORE GAS COMPANY, 
PEOPLES GAS LIGHT & COKE COMPANY* 

Respondents - Appellees. 
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PETITION FOR REVIEW 

The People of the State of Illinois (“the People”), pursuant to Illinois Supreme 

Court Rule 335 and Section 10-201 of the Public Utilities Act (220 ILCS 5110-201), 

hereby petition this Court for review of the Final Orders of the Illinois Commerce 

Commission (“ICC’ of “the Commission”) in ICC consolidated Docket Nos. 07-0241, 

07-0242, entered on February 5,2008 (the Commission’s Final Order in the case); and 

entered on March 26,2008 and served on Marcy 28,2008 (Order denying the People’s 

Application for Rehearing). 

The People seek reversal of these Orders because the Commission acted outside 

its jurisdiction and beyond the scope of its authority by approving in its February 5,2008 

Order an automatic rate adjustment mechanism known as Rider Volume Balancing 

Adjustment (“Rider VBA”), which “decouples” the link between customer usage of 

natural gas delivery service and revenues collected by North Shore Gas Company and 

Peoples Gas Light & Coke Company (“the Companies”). The Commission’s Approval 

1 



. 
of Rider VBA was contrary to State law and governing Illinois judicial precedent because 

it violated the prohibition against single-issue ratemaking and retroactive ratemaking. In 

addition, the Commission’s approval of Rider VBA contradicts principles of utility 

ratemaking established by the United States Supreme Court and adopted by Illinois courts 

that a utility’s rates should reflect the opportunity - not a guarantee -to earn a return on 

its used and useful property when regulators set rates. The Commission’s approval of 

Rider VBA also violates the Commission’s Test Year Rules. 83 I11.Admin.Code Part 

287.10,287.20, as well as the prohibition against unreasonably discriminatory rates in 

Section 9-241 of the Public Utilities Act (“the Act”). The Commission also erred as a 

matter of law in concluding that it had the “discretionary authority” to approve Rider 

VBA. The Commission’s approval of Rider VBA also violated the least cost provisions 

of the Public Utilities Act. See 220 ILCS 5/91-102(a), 8-401. The Commission further 

erred in concluding that lost revenues due to conservation and energy efficiency were 

recoverable from ratepayers, in violation of governing judicial precedent and Section 10- 

201 (e)(iv)(C) of the Act. 

In addition, the People seek review of the Commission’s conclusion that the 

record evidence supported adoption of Rider VBA. In fact the substantial evidence of the 

record clearly disproved the Companies’ position that Rider VBA was needed to recover 

“margin revenues” or was justified because of the adoption of a $7.5 million energy 

efficiency program. 

The People further seek review of the Commission’s Orders because the 

Commission erred as a matter of law in directing one of the Administrative Law Judges 

who heard the case to prepare a new, substantially altered Proposed Order that reversed a 



previously filed Proposed Order on the issue of Rider VBA and then denying parties the 

opportunity to file written exceptions to the conclusions contained therein, contrary to the 

procedural process envisioned under both Section 10-1 11 of the Act and the 

Commission’s Rules of Practice. 

The People also seek review of the Commission’s Orders because the 

Commission erred as a matter of fact and law in arbitrarily selecting a 10-point reduction 

to the Companies’ allowed rate of return on equity, in an attempt to reflect the 

Companies’ reduced risk associated with the Commission’s adoption of Rider VBA. 

Finally, the People further seek review of the Commission’s Orders because the 

Commission erred in its failure to reflect in the Companies’ rate base the increase in 

accumulated depreciation related to the Commission’s acceptance of the Companies’ 

forecasted additions to plant in service. In doing so, the Commission erred as a matter of 

fact and law in relying on a prior Commission decision as the basis for its decision to not 

reflect in the Company’s test year rate base the increase in accumulated depreciation 

related to the accepted forecasted additions to plant in service. This error wrongly 

increased the rates of Peoples Gas and North Shore Gas customers. 

On all of these issues for appeal, the Commission’s Orders are not supported by 

substantial evidence in the record as a whole, contrary to law, arbitrary and capricious 

and beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) 

of the Public Utilities Act. 

All of these bases for judicial review of the Order are set forth in the People’s 

timely filed Application for Rehearing, filed in ICC Docket Nos. 07-0241,07-0242 on 

March 10,2008, denied by the Commission on March 26,2008 and served on March 28, 



2008. The People request that the Court determine the lawfulness of the Orders at issue, 

and request that these Orders be reversed and remanded, and that the Court order such 

other relief as it deems just and proper. 

Attached hereto is a copy of the People’s Notice of Appeal, filed with the 

Commission pursuant to Section 10-201(b) of the Public Utilities Act, 220 ILCS 5110- 

201(b), together with proof of service of the Notice of Appeal. 

Dated: May 2,2008 

Respectfully submitted, 

THE PEOPLE OF THE STATE OF ILLINOIS 
Lisa Madigan, Attorney General 

By: 
Karen L. Lusson 
Senior Assistant Attorney General 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 W. Randolph, 11” floor 
Chicago, IL 60601 

E-mail: klusson@atg,state.il.us 
(312) 814-1136 



"LIST OF ADDITIONAL APPELLEES 
(Pursuant to Illinois Supreme Court Rule 335(a): 

VANGUARD ENERGY SERVICES, LLC 
PRAIRIE POINT ENERGY, LLC d/b/a NICOR ADVANCED ENERGY LLC 
MULTIUT CORPORATION 
ENVIRONMENTAL LAW & POLICY CENTER 
UNITED WORKERS UNION OF AMERICA, LOCAL NO. 18007 
CONSTELLATION NEW ENERGY, INC. 
CITIZENS UTILITY BOARD 
CITY OF CHICAGO 
INTEGRYS ENERGY GROUP, INC. 
RETAIL GAS SUPPLIERS 
ILLINOIS INDUSTRIAL ENERGY CONSUMERS 
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PROOF OF SERVICE 

Karen L. Lusson, one of the attorneys for the People of the State of Illinois, 

hereby certifies that on May 2,2008, she caused three copies of each of the foregoing 

Notice of Filing and Petition for Review to be filed with the Illinois Commerce 

Commission, through Elizabeth A. Rolando, its Chief Clerk, 527 East Capitol Avenue, 

Springfield, Illinois 62706, and that she caused copies of each of the foregoing Notice of 

Filing and Petition for Review to be served on the persons at the addresses specified on 

the attached Service List by depositing such copies in the U S .  mail, first class postage 

paid. 

Karen KLLAKL L. Lusson 
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Neil Anderson 
Vanguard Energy Services LLC 
850 E. Diehl Rd., Ste. 142 
Naperville, IL 60563 

E-Mail. nanderson@vanquardenerav.net 

Koby Bailey 
Regulatory Counsel 
Prairie Point Energy, L.L.C. 
d/b/a Nicor Advanced Energy LLC 
2019 Corporate Lane, Ste. 159 
Naperville, IL 60566-7014 

E-Mail: kbailev@nicor.com 
~~ ~~~~~~~ 

Richard C. Balough 
Any. for Multiut Corporation 
53 W. Jackson Blvd., Ste. 936 
Chicago, IL 60604 

E-Mail: rbalouqh@balouqh.com 
~~~~~~~~~~ ~~ ~~~ 

Christian F. Binnig 
Atty. for Prairie Point Energy LLC 
d/b/a Nicor Advanced Energy LLC 
Mayer Brown LLP 
71 S. Wacker Dr. 
Chicago, IL 60606 

E-Mail: cbinnia@rnaverbrown.com 

Faith E. Bugel 
Environmental Law and Policy Center 
35 E. Wacker Dr., Ste. 1300 
Chicago, IL 60601 

E-Mail: fbuqel@elpc.orq 

Janice A. Dale 
Assistant Attorney General 
Public Utilities Bureau 
100 W. Randolph St., 11th FI. 
Chicago, IL 60601 

E-Mail: jdale@ata.state.il.us 

mailto:nanderson@vanquardenerav.net
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mailto:rbalouqh@balouqh.com
mailto:cbinnia@rnaverbrown.com


Michael J. Evers 
Atty. for UWUA. Local Union No. 18007 
Elfenbaum Evers and Amarillo, P.C. 
940 W. A d a m  St., Ste. 300 
Chicago, IL 60607 

E-Mail: mevers@ilcomplaw.com 

Darcy A. Fabrizius 
Constellation NewEnergy, Inc. 
N16 W23217 Stone Ridge Dr. 
PO Box 2226 
Waukesha, WI 53187-2226 

€-Mail: darcv.fabrizius@constellation.com 

Jessica R. Falk 
Citizens Utility Board 
208 S. LaSalle St., Ste. 1760 
Chicago, IL 60604-1003 

E-Mail: ifalk@citizensutilitvboard.orq 

Richard Favoriti 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601-3104 

E-Mail: ifavorit@icc.illinois.qov 

John Feeley 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601 

E-Mail: jfeelev@icc.illinois.qov 

David I. Fein 
Senior Regulatory Counsel 
Constellation NewEnergy, Inc. 
550 W. Washington Blvd., Ste. 300 
Chicago, IL 60661 

E-Mail: david.fein@consteIlation.com 
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Carmen Fosco 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601-3104 

E-Mail: cfosco@icc.illinois.qov 

Gerard T. Fox 
lntegrys Energy Group, Inc. 
North Shore Gas Company 
130 East Randolph Dr., 23rd FI. 
Chicago, IL 60601 

E-Mail: gtfox@.inteqrvsaroup.com 

David Gilbert 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601-3104 

E-Mail: dqilbert@.icc.illinois.qov 

- 

Ruben D. Gornez 
Atty. for UWUA, Local Union No 18007 
Spiegel & McDiarmid 
1333 New Hampshire Ave., NW 
Washington, DC 20036 

E-Mail: ruben.qornez@sDieaelmcd.corn 

Julia H. Good 
for North Shore Gas Company 
Foley & Lardner, LLC 
321 N. Clark, Ste. 2800 
Chicago, IL 60610 

E-Mail: jqood@folev.com 

Dianna Hathhorn 
Case Manager 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 

E-Mail: dhathhor@icc,illinois.qov 
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Emrnitt C. House 
Atty. for North Shore Gas Company 
Gonzales, Saggio 8 Harlan, L.L.P. 
35 E. Wacker Dr., Ste. 500 
Chicago, IL 60601 

E-Mail: emrnitt house@qshllD.com 

Tiffany lngrarn 
Chairman's Assistant 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601 

E-Mail: tinararn@icc.illinois aov 

Arshia Javaherian 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 

E-Mail: javahera@icc.illinois.aov 

Ronald D. Jolly 
Assistant Corporation Counsel 
Dept. of Law 
City of Chicago 
30 N. LaSalle. Ste. 900 
Chicago, IL 60602-2580 

E-Mail: riollv@citvofchicaqo.orq 
~~~ 

Mary Klyasheff 
Office of General Counsel 
lntegrys Energy Group, Inc. 
North Shore Gas Company 
130 E. Randolph Dr., 20th Floor 
Chicago, IL 60601 

E-Mail: mDklvasheff@intearvsqrouD.com 

David J. Kyto 
Director 
Regulatory Affairs 
lntegrys Energy Group, Inc 
700 N. Adams St. 
Green Bay, WI 54301 

E-Mail: dikvto@intearvsProuD.com 

mailto:house@qshllD.com
mailto:mDklvasheff@intearvsqrouD.com
mailto:dikvto@intearvsProuD.com


Raquel Lavenda 
Manager of Operations 
Multiut Corporation 
7514 Skokie Blvd. 
Skokie, IL 60077-3377 

E-Mail: rlavenda@multiut.com 

Howard A. Learner 
Environmental Law and Policy Center 
35 E. Wacker Dr., Ste. 1300 
Chicago, IL 60601 

E-Mail: hlearner@elac.org 

Karen L. Lusson 
Illinois Attorney General's Office 
100 W. Randolph, 11 th FI. 
Chicago, IL 60601 

E-Mail: klusson@atq.state,iI.us 

Anne McKibbin 
Senior Policy Analyst 
Citizens Utility Board 
208 S. LaSalle St., Ste. 1760 
Chicago, IL 60604 

E-Mail: amckibbinO.citizensutilitvboard.org 

Daniel McNamara 
VP and General Counsel 
Prairie Point Energy L.L.C. 
d/b/a Nicor Advanced Energy LLC 
2019 Corporate Lane, Ste. 159 
Naperville, IL 60563 

E-Mail: dmcnarna@.nicor.com 

Stephen J. Moore 
Atty. for Retail Gas Suppliers 
Rowland & Moore LLP 
200 W. Superior St., Ste. 400 
Chicago, IL 60610 

E-Mail: steve@telecomreq.com 

mailto:rlavenda@multiut.com
mailto:hlearner@elac.org
http://amckibbinO.citizensutilitvboard.org
mailto:dmcnarna@.nicor.com
mailto:steve@telecomreq.com


Eve Moran 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601-3104 

E-Mail: ernoranCiicc.illinois.qov 
~ ______ ~~~~ 

Angela OBrien 
Atty. for Prairie Point Energy LLC 
d/b/a Nicor Advanced Energy LLC 
Mayer Brown LLP 
71 S. Wacker Dr. 
Chicago, IL 60606 

E-Mail: aobrien@maverbrown.com 
. .... . .~_~___._ . . ...~ ~ ~. . . .~~ .~~ .~  . 

J. Mark Powell 
Assistant Corporation Counsel 
Department of Law 
City of Chicago 
30 N. LaSalle, Ste. 900 
Chicago, IL 60602-2580 

E-Mail: mark.ooweIl@Lcitvofchicaqo.org 

John P. Ratnaswamy 
Atty. for North Shore Gas Company 
Foley & Lardner LLP 
321 N. Clark St., Ste. 2800 
Chicago, IL 60610 

E-Mail: jratnaswamv@folevlaw.com 

Conrad Reddick 
Atty. for City of Chicago 
1015 Crest 
Wheaton, IL 60187-6271 

E-Mail: conradreddick@aol.com 

Kevin D. Rhoda 
Atty. for Retail Gas Suppliers 
Rowland 8, Moore LLP 
200 W. Superior St., Ste. 400 
Chicago, IL 60610 
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€-Mail: krhoda@telecomreq.com 

Randall S. Rich 
Atty. for Constellation NewEnergy - Gas Division, LLC 
Bracewell & Patterson, LLP 
2000 K St. N.W. 
Washington, DC 20006 

E-Mail: randy,rich@braceDatt.com 

Eric Robertson 
Any. for IlEC 
Lueders, Robertson, Konzen 
1939 Delmar Ave. 
P.O. Box 735 
Granite City, IL 62040 

E-Mail: erobertson@lrklaw.com 

Thomas Rowland 
Atty. for Retail Gas Suppliers 
Rowland & Moore LLP 
200 W. Superior St., Ste. 400 
Chicago, IL 60610 

E-Mail: tom@telecomrea.com 

-. . ..___ .... 
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James F.  Schott 
Vice President 
Regulatory Affairs 
North Shore Gas Company 
130 E. Randolph Dr., 22nd FI 
Chicago, IL 60601 

E-Mail: ifschott@intearvsaroup.com 
I 

Julie Soderna 
Director of Litigation 
Citizens Utility Board 
208 S. LaSalle St., Ste. 1760 
Chicago, IL 60604 

E-Mail: isoderna@citizensutilityboard.org 
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David M. Stahl 
Atty. for Vanguard Energy Services, L.L.C. 
Eimer Stahl Klevorn & Solberg 
224 S. Michigan Ave., Ste. 1100 
Chicago, IL 60604 

€-Mail: dstahl@eimerstahl.com 

Scott H. Strauss 
Atty. for UWUA, Local Union No. 18007 
Spiegel & McDiarmid 
1333 New Hampshire Ave., NW, 2nd FI 
Washington, DC 20036 

E-Mail: scott.strauss@spieqelmcd.com 
- 

Jonathan Wier 
Atty for Vanguard Energy Services, L L C 
Eimer Stahl Klevorn & Solberg LLP 
224 S Michigan Ave , Ste 1100 
Chicago, IL 60604 

E-Mail jWler@,elmerStahl corn 

Christopher W Zibart 
Atty for North Shore Gas Company 
Foley & Lardner LLP 
321 N Clark S t ,  Ste 2800 
Chicago, IL 60610 

E-Mail. czibart@folevlaw corn 
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